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Mr.   Thrush  confirmed  that Mr.   Lucas was not  reprimanded or disciplined
by Austin Powder and he stated  that had he been there he would have acted
just as Mr.  Lucas did in firing off  the shot   (Tr.   469-470).    Mr.   Thrush
believed that  the  "sphere of  danger" on  the day of the accident was about
200 feet  from the blast  site,   and  that would be  the area he would have
been concerned  about keeping secured   (Tr.   471).     Mr.   Thrush confirmed
that he has had  some  30 years  experience working in coal mines and gas
fields  "shooting gas and oil wells and stripping"   (Tr.   472).

The Jurisdictional Question

Apart from any factual  disputes  concerning  the alleged violations,
there is no Jurisdictional dispute between MSHA and the respondent Doan
Coal Company.     Doan Coal  is  a Pennsylvania strip mine operator and it
concedes  that  its mining operations are subject  to  the Act and  to MSHA's
enforcement jurisdiction.     The Jurisdictional dispute in this  case is
between MSHA and the respondent Austin Powder Company.

The Nature of Austin Powder's  Business

In its posthearing brief,  Austin Powder states  that  it is a manufacturer
and supplier of explosives   to a number of different industries,   including
the coal mine industry   (Tr.   466,   507).     To  ensure  the safe use of its
products and safety of both  its  customers  and  the general public,  Austin
Powder,   at no  charge,   provides   technical  expertise and advice to  those
customers who  desire such assistance   (Tr.   465,   476).     As one component
of the assistance which  is  available  to   the customer,  Austin Powder has
licensed blasters who may be  loaned  to a customer upon request, -but -"
Austin Powder  is not obligated  to provide a blaster  to a customer,  nor
is there any guarantee  that  at  any particular  time a blaster will be
available   (Tr.   508).     Austin Powder maintains  that  this  situation must
be contrasted with  that of a contract blaster who  enters  into a contract
with an individual  to perform blasting services.     In such arrangements,
the contract blaster is  contractually obligated  to provide blasting
services and is  paid  for such services.     In contrast,   there is no
obligation whatsoever upon Austin Powder  to provide blasting services
for customers,   and if a blaster  is made available no charge is paid for
such service   (Tr.   465-466).

Austin Powder maintains   that  in Instances where a customer desires
to utilize Austin Powder's   technical expertise,   the parties enter into
a service agreement.     Under  the agreement,  Austin Powder agrees  to lend
the customer the  temporary use of Austin Powder's  employees and equipment
free of charge   (Tr.   465,   476).     In return,  Austin Powder states  that
the customer agrees  that while  it  is using such employees and equipment,
the employees  are under  the  sole supervision and  control of  the customer
and that all work and services performed by such  individuals are at  the
sole risk and responsibility of  the customer.

Austin Powder states   that on January 19,   1981,   it entered into a
service agreement with  the  respondent Doan Coal   (A.P.   Exh.   No.  11).
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